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I N THE UNI TED STATES COURT O APPEALS
FOR THE NNTH G RCU T

Nos. 97-15030, 97-15031
COALI TION FOR ECONOM C EQUI TY, et al.
Pl ai ntiffs-Appell ees,
V.
PETE WLSON, CGovernor, et al.,
Def endant s- Appel | ant s,

CALI FORNI ANS AGAI NST DI SCR M NATI ON AND
PREFERENCES, | NC. ,

Def endant - | nt er venor -
Appel | ant .

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN D STRI CT O CALI FCRN A

BRI EF FOR THE UNI TED STATES AS AM QUS ORI AE
I N GPPCSI TI ON TO THE MOTI ON FCR STAY PENDI NG APPEAL

| NTRODUCTI ON AND SUMVARY CF ARGUMENT

Thi s case involves a constitutional challenge to Califor-
nia's Proposition 209, which generally prohibits race- and
gender -conscious affirnative action by state and | ocal officials.
The district court entered a prelimnary injunction to preserve
the status quo pendi ng consideration of plaintiffs' clains on the
nerits. The court's order prohibits state and local officials
frominpl ementing Proposition 209 by elimnating affirmative

action prograns across the board, but it expressly permts those
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officials to reexamne or repeal particular affirmative action
prograns within their purview so long as they are doing so
voluntarily and pursuant to authority that exists independently
of Proposition 209. Intervenor seeks a stay that would alter the
status quo and cause Proposition 209 to becone i medi ately
enforceable. Intervenor has not established any significant
injury to its interests that warrants disrupting the status quo
and overturning the district court's narrow prohibitory order.

Nor has intervenor nmade the necessary "strong show ng" that
it islikely to succeed on the nerits of this appeal. Hlton v.
Braunskill , 481 U S 770, 776 (1987). Because this appeal arises
fromthe entry of a prelimnary injunction, intervenor can
succeed on this appeal only if it shows that the district court

fundanentally m sapprehended -- not nerely msapplied -- the

governing legal rules. See QGegorio T. v. WIson, 59 F. 3d 1002,

1004 (9th Gr. 1995); Sports Form Inc. v. United Press Int']

Inc., 686 F.2d 750, 752 (9th Gr. 1982). To obtain a stay,
intervenor nust establish a |likelihood that the district court
abused its discretion in reaching the result it did. See Lopez
v. Heckler , 713 F.2d 1432, 1436 (9th Gr. 1983).

| ntervenor cannot satisfy that standard here. The district
court properly concluded that the Supreme Court's decisions in

Hunter v. Erickson, 393 U S 385 (1969), and Washington v.

Seattle School District No. 1 , 458 U S 457 (1982), govern this

case. Under those decisions, a state may not "place[] unusual
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burdens on the ability of racial [or gender] groups to enact
| egi sl ation specifically designed to overcone the " specia
condition' of prejudice." Seattle, 458 U S at 486 (quoting

United States v. Carolene Prods. Co. , 304 U S. 144, 153 n.4

(1938)). Hunter and Seattle prohibit states fromsingling out
such legislation for uniquely burdensone treatnent in the politi-
cal process "by | odgi ng deci si onmaki ng authority over the ques-
tion at a new and renote | evel of governnent." Seattle, 458 U S
at 483; see id. at 469-470, 474-475. Proposition 209, like the
ballot initiative invalidated in Seattle, singles out neasures
desi gned to overcone prejudice for unique and burdensone treat -
ment. Wnen and mnorities seeking narrowy tailored affirnative
action prograns to respond to discrimnation in California nust
now obtain a state constitutional anmendnment first, while those
seeking preferential treatnent on any nunber of other bases nay
do so through ordinary state and | ocal political processes. This
di sparate all ocati on of burdens violates the equal protection
principles set forthin Hunter and Seattle.

The district court's decision does not mandate affirmative
action or require its use by any |level of governnent in Califor-
nia. To the contrary, under the terns of that ruling and the
Seattle decision on which it is based, units of state and | oca
governnent are free to decide for thenselves, through their
normal political processes, whether affirmative action is appro-

priate as a matter of |aw and policy, and to inplenent |aw ul
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affirmati ve action prograns or repeal them Wat the prelimnary
i njunction prohibits, consistent with governing Suprene Court
precedent, is Proposition 209's placenent of mnority groups and
wonmen at a uni que di sadvantage in the state's political struc-
ture. The district court surely did not abuse its discretion in
mai ntai ning the status quo pending consideration of plaintiffs
clains, and this Court ought not alter that status quo by grant-
ing a stay.
| NTEREST OF THE UNI TED STATES

Thi s case invol ves the question whet her an amendnment to
California's Constitution prohibiting race- or gender-consci ous
affirmative action prograns violates the federal Constitution's
Equal Protection dause. The United States has a strong interest
in the enforcenent of the Equal Protection O ause. That interest
isreflected in Title IX of the Gvil R ghts Act of 1964, 42
U S.C 2000h-2, which vests the Attorney General with authority
to intervene in cases "seeking relief fromthe denial of equa
protection of the laws.” Pursuant to that interest, the United

States was a party in MWMashington v. Seattle School District No.

1, 458 U S 457 (1982), and it participated as amcus curiae in
Hunter v. Erickson, 393 U S. 385 (1969).
STATEMENT COF THE CASE
Thi s case involves a constitutional challenge to Califor-
nia s Proposition 209, which was approved in a statew de referen-

dumon Novenber 5, 1996. Proposition 209 adds a new Section 31
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to Article | of the state constitution. It broadly prohibits
state affirmati ve action prograns based on race or gender. The
operative provision reads: "[t]he state shall not discrimnate

against, or grant preferential treatnment to , any individual or

group on the basis of race, sex, color, ethnicity, or national
originin the operation of public enploynent, public education,
or public contracting." Cal. Const. Art. I, § 31(a) (added
Novenber 5, 1996) (enphasis added). Proposition 209 defines
"state" broadly to include any political subdivision or govern-
ment instrunmentality within California; the definitional provi-
sion specifically identifies [ocal governnents, public institu-
tions of higher education, and school districts as anong the
entities included within the definition. Id. 8 31(f). The
proposition applies prospectively only and specifically exenpts
pre-existing court orders and consent decrees. Id. 8
31(b), (d). ¥

On Novenber 6, 1996, a group of plaintiffs (who have been
certified as a class) filed suit inthe United States D strict
Court for the Northern District of California to challenge the
constitutionality of Proposition 209. Defendants are "a cl ass of
all state officials, local governnent entities or other govern-

nmental instrunentalities bound by Proposition 209." Coalition

Y1t also exenpts "action which nmust be taken to establish or
maintain eligibility for any federal program where ineligibility
would result in a loss of federal funds to the state.” Id. 8§
31(e).



-6 -
for Econ. Equity v. WIson, No. C 96-4024 TEH (N.D. Cal. Dec. 23

1996), slip op. 5 n.6 (hereinafter slip op.). Paintiffs contend
that Proposition 209 violates the Equal Protection d ause by

pl acing a special burden on the ability of wonen and mnorities
to obtain beneficial prograns through the political process.

They al so contend that the proposition is preenpted by federal

| aw because it prohibits voluntary affirmative action efforts.
Slip op. 3-4.  The district court granted a tenporary restrain-
ing order on Novenber 27, 1996.

On Decenber 23, 1996, the district court entered a prelim
inary injunction barring enforcenment of Proposition 209 pending a
trial on the nerits. The court found that injunctive relief was
necessary to protect the plaintiff class fromirreparable injury.
Slip op. 7. The court also concluded that plaintiffs had estab-
lished a probability of success on their claim"that Proposition
209 denies themthe equal protection of the |aws by renoving the
authority to redress racial and gender problens -- and only those
problens -- to a new and renote | evel of governnent, thereby
singling out the interests of mnorities and wonen for a speci al
political burden.” Id. at 24, 45. In addition, the district

court ruled that plaintiffs were likely to succeed in their

2Zgpecifically, plaintiffs claimthat Proposition 209 is pre-

enpted by Titles VI and Il of the GQvil R ghts Act of 1964, 42
US C 2000d et seq. (Title M), and 42 U S.C 2000e et seq., as
amended (Title VI1). They also claimthat the initiative is
preenpted by Title I X of the Educati on Anendnents of 1972, 20

US C 1681 et seq. Sip op. 4.
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preenption chall enge to Proposition 209's ban on affirmative
action in enploynment on the ground that the initiative conflicted
with Congress's intent "to protect enployers' discretion to
utilize race- and gender-conscious affirmative action as a net hod
of conplying with their obligations under Title M1I." Id. at 59.
The court found that plaintiffs had failed to establish a likeli-
hood of success on their other preenption clains, however. Id.
at 7. Accordingly, the court issued an order barring the defen-
dants "frominplenmenting or enforcing Proposition 209 insofar as
said anendnent to the Constitution of the State of California
purports to prohibit or affect affirmative action prograns in
publ i c enpl oynment, public education or public contracting.” I d
at 66. However, the order expressly permts any of the defen-

dants "to voluntarily adopt, retain, anmend or repeal" any affir-

mati ve action prograns, so long as the defendants are not acting
to enforce or inplenent Proposition 209. Id. at 66 n.53. ¥
STANDARD FCR GRANTI NG A STAY
In ruling on intervenor's application, this Court nust
consi der whether intervenor has nade a "strong show ng" that it
is "likely to succeed on the nerits" of the appeal, as well as
the effect a stay woul d have on the interests of the parties and

t he publi c. Hlton v. Braunskill , 481 U S. 770, 776 (1987).

¥n January 9, 1997, the district court issued a tentative
ruling denyi ng defendants' notion for abstention pursuant to
Railroad Gommssion v. Pullman Co. , 312 U S 496 (1941).
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Were a party seeks to stay a prelimnary injunction, the Court
nmust consi der appellants' |ikelihood of success in light of the
deferential standard of review governing prelimnary injunction

appeals. See Lopez v. Heckler , 713 F.2d 1432, 1436 (9th QGrr.

1983). The Court should al so consider that the basic purpose of
a stay, like the basic purpose of a prelimnary injunction, is to
preserve the status quo pending consideration of the nerits. See

Tribal Village of Akutan v. Hodel , 859 F.2d 662, 663 (9th Gr

1988). Were, as here, a stay woul d have the effect of upsetting
the status quo, the request is "subject to a higher degree of

scrutiny."” Stanley v. University of S, Cal. , 13 F. 3d 1313, 1320

(9th Gr. 1994) (applying prelimnary injunction standard).
ARGUVENT
I
| NTERVENCR HAS NOTT MADE A " STRONG SHON NG' THAT
| T 1S LIKELY TO SUCCEED | N ESTABLI SH NG THAT
THE DI STRI CT OCOURT ABUSED I TS D SCRETI ON

This appeal involves the district court's entry of a prelim
inary injunction that preserves the status quo pendi ng adj udi ca-
tion of plaintiffs' constitutional and statutory challenges to
Proposition 209. Accordingly, intervenor faces a heavy burden in
seeking a stay. Because the issue on appeal is not whether the
district court's legal rulings were correct but sinply whether
those rulings constituted an abuse of discretion, intervenor

cannot obtain a stay sinply by showing that it is likely to

succeed on the nerits of the underlying litigation. See Qegorio
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T. v. Wlson, 59 F.3d 1002, 1004 (9th Gr. 1995); Sports Form

Inc. v. United Press Int'l, Inc. , 686 F.2d 750, 752 (9th Gr

1982); see also Associated Gen. Contractors v. Coalition for

Econ. Equity , 950 F. 2d 1401, 1419 (9th Gr. 1991) (O Scannl ain,

J., specially concurring) ("Detailed consideration of the nerits
* * * |s neither necessary nor appropriate” in a prelimnary
i njunction appeal), cert. denied, 503 U S. 985 (1992).

To obtain a stay, intervenor nust denonstrate that it is
likely to succeed in showing that the district court abused its
discretion in finding plaintiffs' clains sufficiently neritorious

to warrant nai ntenance of the status quo. See Lopez v. Heckler,

713 F.2d 1432, 1436 (9th Gr. 1983). Intervenor nust show t hat
the district court did not even "g[e]t the lawright"” -- that is,
that it did not even apply the correct |egal standards:

As long as the district court got the lawright, "it
will not be reversed sinply because the appel |l ate court
woul d have arrived at a different result if it had
applied the lawto the facts of the case. Rather, the
appel l ate court will reverse only if the district court
abused its discretion.”

Gegorio T , 59 F.3d at 1004 (quoting Sports Form, 686 F.2d at

752). Here, the district court plainly "got the lawright." It

correctly concl uded t hat Hunter v. Erickson, 393 U S 385 (1969),

and WAshington v. Seattle School District No. 1 , 458 U S 457

(1982), provided the | egal standards that govern this case. 4

¥ Because the district court's preenption hol ding supports only
t he enpl oynent aspects of the prelimnary injunction, and its
(continued...)
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The court also correctly applied those precedents. |Intervenor

has not nmade a "strong show ng, " Hlton v. Braunskill , 481 U S.

770, 776 (1987), that the district court abused its discretion.

A Hunter v. Erickson and Washington v. Seattle School D strict

No. 1 Prohibit A State From Singling Qut Racial And Gender

| ssues For Special Treatnent In The Political Process And
Ther eby | nposi ng Unusual Burdens On The Ability & Mnorities
And Wnren To Overcone The "Special Gondition" O Prejudice

1. The Fourteenth Arendnent prohibits a state from "de-
ny[ing] to any person within its jurisdiction the equal protec-
tion of the laws.” U S Const. Arend. XIV, 8 1. Under the Equal
Protection dause, state actionis invalid if onits face it
invidiously classifies on the basis of race or gender. See,

e.q., United States v. Virginia, 116 S. C. 2264, 2274-2276

(1996) (gender); Loving v. Virginia, 388 US 1, 8-9 (1967)
(race). Even facially race- or gender-neutral state action
violates the ause if it arises froman invidiously discrimna-

tory notivation. See, e.g., JJEB v. Alabama ex rel. T.B. , 511

U S 127, 135-146 (1994) (gender); Hunter v. Underwood, 471 U S

222, 227-233 (1985) (race).

But these prohibitions do not exhaust the Fourteenth Amend-
ment's safeguards. The Suprenme Court has recogni zed that the
right to "equal protection of the |l aws" necessarily requires that

mnorities and wonen retain equal access to the ordinary politi-

4(...continued)

equal protection holding is fully sufficient to uphold the entire
order, for purposes of responding to this stay notion the United
States will focus on the equal protection issue.
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cal process to obtain the "protection” of |aws against discrim-

nation and its effects. See, e.qg., Washington v. Seattle Sch.

Dst. No. 1, 458 U S. 457, 467-470 (1982); Hunter v. Erickson,

393 U S 385 389-391 (1969). ¥ A state therefore may not "all o-
cat[e] governnental power nonneutrally, by explicitly using the
racial [or gender] nature of a decision to determne the deci -

si onnaki ng process. " Seattle, 458 U. S at 470. This is true
even if the state formally treats nen and wonen and nenbers of

all racial groups identically. The Equal Protection d ause
"reaches "a political structure that treats all individuals as

equal s," yet nore subtly distorts governnmental processes in such

a way as to place special burdens on the ability of mnority

groups to achieve beneficial legislation.” Id. at 467 (citation

omtted; quoting Gty of Mbile v. Bolden, 446 U S. 55, 84 (1980)

(Stevens, J., concurring in the judgnent)).

A state enactnent that limts the ability of mnorities and
woren to obtain neasures responding to prejudice through ordi nary
political nmeans is thus particularly questionabl e under the Equal
Protection Aause. Wile a state is free under the Fourteenth
Amendnent to decline to pass beneficial |egislation such as

affirmative action -- and a state is free to repeal such prograns

YSeattle and Hunter dealt with enactnents placing burdens on
racial and religious mnorities, not wonen. But the sanme anal y-
sis applies in the gender context. The Supreme Court has nade
clear that wonen have the same right of access to "our denocratic
processes" as do racial mnorities. J.EB , 511 U S at 146.
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after it has enacted them-- it may not renove those questions
fromthe normal political process and thereby place a special
burden on peopl e seeking to overcone discrimnation. As the
Court has expl ained, "when the State's allocation of power places
unusual burdens on the ability of racial groups to enact |egisla-
tion specifically designed to overcone the "special condition of
prej udi ce, the governmental action seriously “curtail[s] the
operation of those political processes ordinarily to be relied
upon to protect mnorities."" Seattle, 458 U S at 486 (quoting

United States v. Carolene Prods. Co. , 304 U S. 144, 153 n.4

(1938)). Such state action "inevitably raises dangers of inper-
m ssi bl e notivation.” Id. at 486 n.30. Like a facial racial
classification, it is "inherently suspect." Id. at 485.

2. The Suprene Court has applied these principles in two

cases that apply directly here. 1In Hunter v. Erickson, the Court

inval i dated Section 137, an anendnent to the Akron, Chio, city
charter. Section 137 provided that any ordi nance regul ati ng
housi ng transactions "on the basis of race, color, religion,
national origin or ancestry" would be invalid unless approved by

a mjority in a cityw de referendum Hunter , 393 U S. at 387,
390. In striking down Section 137, the Court noted that the
amendnent did nore than sinply repeal the city's existing fair
housi ng ordinance; it "also required the approval of the electors
before any future ordi nance could take effect." Id. at 389-390.

Section 137 thus singled out proposed antidiscrimnation neasures
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for uniquely onerous treatnent in the political process. Wile
"[t] hose who sought, or would benefit from nost ordinances reg-
ulating the real property market renained subject to the general
rule” requiring only a vote of the city council, those who sought
antidiscrimnation laws "nust run 8 137's gantlet." Id. at 390.

The Hunter GCourt considered it of no nonent that the charter
amendnent "dr[ew] no distinctions anong racial and religious
groups” and subj ected "Negroes and whites, Jews and Catholics
* * * to the sanme requirenents if there is housing discrimnation
agai nst themwhich they wish to end.” Ibid. For Section 137
"nevert hel ess di sadvant age[ d] those who woul d benefit froml aws
barring racial, religious, or ancestral discrimnations as
agai nst those who woul d bar other discrimnations or who woul d
otherw se regul ate the real estate nmarket in their favor." Id.
at 391; accord id. at 389. And "although the law on its face
treat[ed] Negro and white, Jew and gentile in an identica
manner, the reality is that the laws inpact [fell] on the

mnority,"” for non-mnorities were unlikely to need | egislative
protection agai nst discrimnation. Id. at 391. The Court
therefore concluded that "8 137 place[d] special burdens on
racial mnorities within the governnental process. This is no
nore permssible than denying themthe vote, on an equal basis
with others.™ Ibid. Wile the city was under no constitutiona

obligation to enact an antidiscrimnation ordinance, it could not

pl ace unusual obstacles in the path of people | obbying for such
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Hunter thus established that "the equal protection of the
| aws" requires state governnents to | eave their ordinary | awrak-
i ng processes open on an equal basis to those who seek the
"protection” of |laws preventing discrimnation against them In
Seattle, the Court nade clear that the ordinary political process
must simlarly remain open to those who seek the "protection" of
affirmative state action designed to overcone the effects of
discrimnation -- even if that action is itself race-conscious.
Seattle involved Initiative 350, a Washi ngton State neasure that
barred school districts fromvoluntarily enacting nandatory
busi ng prograns to overcone de facto school segregation. In
eval uating the constitutionality of Initiative 350, the Court
read its decision in Hunter as establishing "a sinple but centra
principle" ( Seattle, 458 U S. at 469-470):
[T]he political najority may generally restructure the
political process to place obstacles in the path of
everyone seeking to secure the benefits of governnent al
action. But a different analysis is required when the
State all ocates governnental power nonneutrally, by
explicitly using the racial nature of a decision to
determ ne the deci si onnmaki ng process.
Applying that principle, the Court held Initiative 350 invalid,
because "it uses the racial nature of an issue to define the
gover nnent al deci si onnmaki ng structure, and thus inposes substan-
tial and unique burdens on racial mnorities." Id. at 470.

The Court engaged in a two-step analysis. First, the Court

concluded that Initiative 350 singled out racial issues for



- 15 -
special treatnent. The initiative's text "nowhere nention[ed]
‘race' or ‘integration.'" Id. at 471. It sinply enacted a
general ban on mandatory busing in public schools. But because
Initiative 350 contai ned numerous exceptions, the Court concl uded
that it effectively permtted busing for any purpose other than
racial integration. See ibid. In practice, it would only affect
busing for racial purposes. And while not all African-Anericans
opposed the initiative -- and not all whites supported it -- the
Court concluded that integration "inures prinarily to the benefit
of the mnority, and is designed for that purpose." Id. at 472.

Second, the Court held that "the practical effect of Initia-
tive 350 is to work a reallocation of power of the kind condemed

in Hunter " (i1d. at 474):

The initiative renoves the authority to address a
racial problem-- and only a racial problem-- fromthe
exi sting deci sionmaki ng body, in such a way as to
burden mnority interests. Those favoring the elim na-
tion of de facto school segregation now nust seek
relief fromthe state |legislature, or fromthe state-
wi de electorate. Yet authority over all other student
assi gnnent deci sions, as well as over nost other areas
of educational policy, remains vested in the |ocal
school board.

Because the Constitution does not mandate a renedy for de facto
school segregation, the Court stressed that Washi ngton was free
to repeal any busing prograns the state itself had enacted to

address that problem( id. at 483) -- a point the Court relied

upon in Gawford v. Board of Education , 458 U S. 527, 538-539

(1982), decided the sane day. But the state may not "burden[]
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all future attenpts to integrate Washi ngton schools in districts
t hroughout the State, by | odgi ng deci si onmaki ng authority over
the question at a new and renote | evel of governnent." Seattle,
458 U S. at 483.

3. Hunter and Seattle establish a basic rule of equa
protection. States are free to repeal rmneasures they adopt to
overcone discrimnation -- including affirmative action -- so
| ong as those neasures are not thensel ves required by federal
law. See Qawford, 458 U S. at 538-539; Seattle, 458 U S. at
483; Hunter , 393 U. S at 390 n.5. In such a case, the benefi -
ciaries of that |egislation "would undoubtedly [have | ost] an
inportant political battle, but they would not thereby [have
been] deni ed equal protection.” Seattle, 458 U S. at 483 (quot-
ing Hunter , 393 U S. at 394 (Harlan, J., concurring)) (internal
quotation marks omtted; alterations in Seattle). But states nay
not go further and single out racial and gender issues for unique
treatment in the political process, where that treatnent effec-
tively places a special burden on mnorities and wonen by requir-
ing themto repair to a new and nore renote | evel of governnent
bef ore obtaining "legislation specifically designed to overcone
the “special condition' of prejudice." Id. at 486 (quoting

Carolene Prods. , 304 U S at 153 n.4). 1In such a case, the

majority has not nmerely won a political battle; it has altered
the rules for all future political battles and thereby inperm s-

sibly entrenched its power. It has denied "the equal protection
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of the laws" by limting the opportunity for mnorities and wonen
to seek the "protection"” of meani ngful responses to discrimna-
tion.

B. The District Court Dd Not Abuse Its Discretion In Finding
Hunter And Seattle Controlling Here

In ruling that the plaintiffs had established a |ikelihood
of success on the constitutional issue, the district court
properly recogni zed that "[t]he Seattle opinion sets out the

framework for analysis.” Slip op. 33. Under Gegorio T. and

Sports Form, that recognition alone would be sufficient to uphold

the prelimnary injunction. It is certainly sufficient to
warrant denial of a stay. Intervenor has not denonstrated a
I'i kel'i hood of success in showing that the district court abused
its discretion in applying Hunter and Seattle. Under a straight-
forward application of those precedents, Proposition 209 is
unconstitutional because it singles out racial and gender issues
for unique treatnment in the political process and thereby burdens
the enactnent of |egislation designed to overcone prejudice.

1. As a fornmal natter, Proposition 209 appears sinply to
require race- and gender-neutrality in governnment prograns. But
the district court properly "l ooked beyond the plain | anguage of

the neasure in question and inquired whether, ° inreality, the

burden i nposed by [the] arrangenent necessarily falls on the
mnority."" Sip op. 29 (quoting Seattle, 458 U S at 468

(enphasis and alteration added by district court)). Wile
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Proposition 209, |ike the nmeasures invalidated in Seattle and
Hunter , "on its face treats Negro and white, [nmale and fenale] in
an identical manner, the reality is that the law s inpact falls
on * * * mnorit[ies]" and wonen. Hunter , 393 U S. at 391
Despite its general |anguage, the only meani ngful inpact of
Proposition 209 will fall on narrowy-tailored affirnmative action
prograns that pronote the inclusion of qualified mnorities and
wonen. As the district court found, "the primary practi cal
effect of Proposition 209 is to elimnate existing governnent al
race- and gender-conscious affirmative action prograns in con-
tracting, education, and enpl oynent and prohibit their creation
in the future, while | eaving governnental entities free to enpl oy
preferences based on any criteria other than race or gender."
Slip op. 35. The state could not identify "a single existing
program other than race- and gender-conscious affirmative action
prograns, that woul d be affected by Proposition 209." Id. at 34.
But "all parties concede" that it "will prohibit race- and
gender -conscious affirmative action efforts.™ Id. at 35.

Proposition 209 is thus precisely targeted at "legislation

specifically designed to overconme the "special condition' of

prej udi ce." Seattle, 458 U S. at 486 (quoting Carolene Prods. ,
304 U.S. at 153 n.4). Even before Proposition 209, both race-

and gender-consci ous state affirmati ve acti on prograns were
required to satisfy rigorous constitutional scrutiny. Such

prograns are generally lawful only where they respond to historic
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or present exclusion. See, e.g., Gty of Rchnond v. J.A Qoson

CGo., 488 U S 469, 509 (1989) (plurality opinion). In Adar and

QGonstructors v. Pena, 115 S Q. 2097 (1995), the Court enpha-

si zed that race-based action would survive strict scrutiny if it
was narrowy tailored to elimnate the effects of discrimnation
The Court reasoned that "[t] he unhappy persistence of both the
practice and the lingering effects of racial discrimnation
against mnority groups in this country is an unfortunate reali-
ty, and governnent is not disqualified fromacting in response to

it." Adarand, 115 S. C. at 2117; see al so Coral Constr. Co. .

King County , 941 F.2d 910, 931-932 (9th Gr. 1991) (applying

simlar analysis in gender context), cert. denied, 502 U S. 1033
(1992). ¢

Affirmati ve action prograns that satisfy these rigorous
standards are an inportant neans of eradicating discrimnation
and its effects. Thus, while not all mnorities and wonen favor
affirmative action, it "inures prinmarily to the[ir] benefit" and
"i's designed for that purpose.” Seattle, 458 U S. at 472.
Because the only practical effect of Proposition 209 falls on

affirmative action prograns that are justified by a conpelling

]n addition to the interest in addressing past discrimnation,
states al so have a conpelling interest in achieving diversity in
certain circunstances. See, e.g., Regents of the Univ. of Cal
v. Bakke, 438 U S 265, 311-315 (1978) (opinion of Powell, J.);
see also Seattle, 458 U S at 472-473 (prograns ai med at achi ev-
ing racial diversity are designed to overcone the special condi-
tion of prejudice).
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predicate, the initiative elimnates an inportant response to
"the “special condition' of prejudice." Id. at 486.

2. Athough affirmative action is an inportant nmeans of
overcomng discrimnation, states are generally free to decide
whet her or not to adopt affirmative action prograns -- just as
they are free to decide whether or not to adopt antidi scrimna-
tion |l aws or race-conscious busing plans. States are al so
generally free to repeal affirmative action prograns they have
enacted. See p. 15, supra. By enacting Proposition 209, howev-
er, California has done nore than sinply repeal its existing
affirmati ve action prograns. Not only does Proposition 209
singl e out prograns designed to overcone prejudice, it also
effectively limts the access of mnorities and wonen -- the
primary beneficiaries of affirmative action -- to the | evers of
governnent. It does so by "l odgi ng deci si onnmaki ng authority over
[affirmative action prograns] at a new and renote | evel of
gover nnent . " Seattle, 458 U S at 483.

Prior to the passage of Proposition 209, mnorities and
wormen who sought narrowy tailored race- or gender-consci ous
relief to overconme the effects of discrimnation were free to
| obby their city council or school board for that relief. See
slip op. 21. Under Proposition 209, that has all changed. Now,
"wonmen and mnorities who wish to petition their governnent for
race- or gender-conscious renedi al prograns face a considerably

nore daunting burden.” Ibid. Instead of obtaining relief
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through the political processes of their |ocal governnent or
school district, or even the state |egislature, wonen and mnori -
ties seeking lawful and constitutional affirmative action pro-
grans nust undertake the extraordinarily difficult step of
amendi ng the state constitution. See slip op. 21-23, 37-39
(noting the extensive burdens that step would entail). In
contrast, persons seeking other kinds of special consideration
can sinply do so through the normal admnistrative, |egislative,
and judicial processes. Many of the forns of preferentia
treatment Proposition 209 does not reach -- such as preferences
based on veteran's status or residency in enploynment and al umi

or athletic preferences in state universities -- are not designed
to respond to instances of discrimnation. Thus, the initiative
i nposes significant barriers to the enactnent of inportant
responses to discrimnation, while |eaving other preference
schenes whol |y untouched. In this respect, Proposition 209
cannot be distinguished fromthe enactnment rejected in Seattle.
See Seattle, 458 U S at 480. Like Initiative 350, Proposition
209 effectively distorts the political process for mnorities and

wonen only. Z

Zlntervenor contends that the district court's analysis would
invalidate state Equal R ghts Amendnents or any other state-law
requi renent subjecting gender classifications to strict scrutiny.
App. for Stay 12. For the reasons explained in the text, that is
incorrect. Proposition 209 is infirmbecause it places unusual
burdens on wonen and mnorities in obtaining "legislation specif-
ically designed to overcome the "special condition' of preju-

(conti nued. . .
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| ntervenor nmakes several arguments agai nst the application
of Hunter and Seattle. None denonstrates that the district court
abused its discretion in choosing to apply those cases here.
First, intervenor argues that Proposition 209 sinply nandates
race- and gender-neutrality and therefore only elimnates pro-
grans that are already constitutionally suspect. App. for Stay
9-12. That argument is forecl osed by Seattle. Like Proposition
209, Washington's Initiative 350 sinply nmandated fornmal race-

neutrality: it generally prohibited race-consci ous busing

prograns designed to overcone de facto school segregation. In
his dissent in Seattle, Justice Powell nade this parallel explic-
it. He observed that "when a State or school board assigns
students on the bases of their race, it acts on the basis of a
racial classification, and we have consistently held that "[a]

racial classification, regardl ess of purported notivation, is

Z(...continued)

dice." Arequirenment of strict scrutiny for gender classifica-
tions does not suffer fromthat infirmty. Not only would such a
requi renent afford wonen greater protection, but strict scrutiny
anal ysis al so expressly permts the use of a suspect classifica-
tion where necessary to overcone discrimnation or serve sone
other conpelling interest. Nor would the district court's
analysis invalidate 42 U S.C 2000e-2( |). Cf. App. for Stay 16.
That statute prohibits the race- or gender-based alteration of
valid and job-rel ated test scores but does not prohibit affirna-
tive action in enploynment generally; it |eaves intact, for

exanpl e, the practice of "banding" closely related scores. See
Sins v. Mntgonery County Coormin , 887 F. Supp. 1479, 1484-1485
(MD Aa 1995). It targets only a particular neans of inple-
menting affirmative action that nay be regarded as too blunt an
instrunment, and too often unnecessary, ever to be narrowy tai-
lored. It is thus a proper exercise of congressional authority
under Section 5 of the Fourteenth Anendnent.
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presunptively invalid and can be upheld only upon an extraordi-
nary justification.'" Seattle, 458 U S. at 492 n.6 (Powel |, J.,

dissenting) (quoting Personnel Admir v. Feeney, 442 U S. 256, 272

(1979)). To the Court, Initiative 350 was not saved by the fact
that it targeted only race-conscious prograns. Rather, the
crucial points were that busing "at bottominures primarily to
the benefit of the mnority, and is designed for that purpose,"”
Seattle, 458 U S at 472, and that the WAashington initiative
"place[d] unusual burdens on the ability of racial groups to
enact |egislation specifically designed to overcome the " special

condition' of prejudice," id. at 486 (quoting Carolene Prods. |,

304 U.S. at 153 n.4). As we have expl ai ned, those points apply
with equal force here. Because Proposition 209 singles out

| egi sl ation "designed to overconme the "special condition' of

prej udi ce” for unique and nore burdensone treatnent in the
political process, Seattle dictates that it be treated as equiva-
lent to a racial or gender classification. See id. at 485.

I ntervenor contends that the Seattle Court expressly reject-
ed any parallel between busing and affirmati ve action by stating,
in a footnote, that "the horribles paraded by the dissent * * *

-- which have nothing to do with the ability of mnorities to
participate in the process of self-governnent -- are entirely
unrel ated to this case.” Seattle, 458 U .S at 480 n.23 (citing
id. at 498-499 n.14 (Powell, J., dissenting)); see App. for Stay

14-15. But the "horribles"” referred to by the Court did not
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relate to the nere application of the Seattle principle to
affirmative action; by its terns, the Seattle decision plainly
covers affirmative action prograns "designed to overcone the
“special condition' of prejudice." Id. at 486; see id. at 486-
487. Rather, the Court was evidently referring to the dissent's
suggestion that the Seattle principle mght extend to the | owest

levels of an admnistrative hierarchy. For exanple, the dissent

read the Court's opinion as preventing a state | aw school's dean
fromoverruling a school admssions commttee's decision to
enploy affirmative action. See id. at 498-499 n. 14 (Powel I, J.
dissenting). The Court correctly concluded that such a hypot het -
ical case has "nothing to do with the ability of mnorities to
participate in the process of self-governnent." Id. at 480 n.23.
But Proposition 209's foreclosure of the ability to obtain
affirmative action through state and | ocal |egislative processes
-- like Initiative 350's foreclosure of the ability to obtain
busi ng through | ocal school boards -- has everything to do with
access to sel f-governnent.

| nt ervenor al so contends t hat QGawford, supra, precludes

application of Seattle here. That is incorrect. G awford, which
the Court decided on the sane day as Seattle, involved only the
question whether the repeal of a |law benefitting racial mnori -
ties violated the Equal Protection d ause. QGawford, 458 U S at
538. In Gawford, the Court upheld Proposition I, which anended

the California Constitution to prohibit state courts fromi npos-
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i ng mandatory busi ng renedi es under the state constituti on except
in situations where a federal court could do so under the Four-
teenth Amendnent. Id. at 532. Distinguishing Seattle, the Court
noted that, even after the passage of Proposition I, "[t]he
school districts thenselves retain a state-law obligation to take
reasonably feasi ble steps to desegregate, and they remain free to
adopt reassi gnnent and busing plans to effectuate desegregation.”
Id. at 535-536 & n.12. & The provision did nothing nore than
repeal the judicial enforceability of the prior constitutional
obligation to adopt busing prograns, and "the sinple repeal or
nodi fication of desegregation or antidiscrimnation |aws, w thout
nore, never has been viewed as enbodying a presunptively invalid
racial classification.” Id. at 538-539; id. at 547 (Bl acknun,
J., concurring).

Qawford is inapposite here. Unlike Proposition I, Proposi-
tion 209 does nmuch nore than sinply repeal existing state-I|aw
prograns that nmandate nore than the Fourteenth Anendnent re-
quires. Rather, Proposition 209 invalidates nost public affirma-

tive action prograns in California -- whether created by the

8] ntervenor sinply mscharacterizes QGawford by stating that
Proposition | "not only repeal ed existing de facto busing pro-
grans, it anended the California Constitution to prohibit any
such programin the future.” App. for Stay 18. To the contrary,
Proposition | merely prohibited state courts from requiring
localities to adopt such busing prograns. Unlike Proposition
209, it did not prohibit |ocal school boards from voluntarily
adopting them The QOawford Court distinguished Seattle on
precisely this basis. See Qawlord, 458 U S at 536 & n.12.
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state constitution, state |legislation, |ocal ordinances, or other
state action -- and it prevents anyone from seeking new affirna-
tive action prograns through ordinary political neans. Accord-
ingly, it is precisely the type of distortion of the political
process invalidated in Seattle and Hunter .¥ Intervenor has not
made a "strong showing," HIlton, 481 U S at 776, that the
district court likely abused its discretion in finding that
Seattle and Hunter apply here.
I
BOTH THE BALANCE O HARDSH PS AND THE PUBLI C | NTEREST
TI P SHARPLY AGAI NST UPSETTI NG THE STATUS QUO BY
GRANTI NG A STAY

As we have expl ai ned, the narrow order issued by the dis-

trict court nerely serves the traditional purpose of a prelim-

nary injunction -- "to preserve the status quo ante |item pending

a determnation of the action on the nerits."” Los Angel es

Menorial ColiseumGCommin  v. National Football Leagque , 634 F. 2d

1197, 1200 (9th Gr. 1980) (citing cases). |In this context,
entry of a stay woul d contravene the basic purpose of the Court's
stay power, for it would disrupt the status quo. Intervenor has

not denonstrated that the equities justify such an extraordi nary

¥l ntervenor's reliance on the state's general latitude in ar-
ranging its internal structure is therefore msplaced. As the
Court explained in Seattle and Hunter , the state's power to order
its internal governnmental processes nust give way when the state
exercises that power in a manner that places extraordinary

burdens on the ability of mnorities to obtain, through ordinary
political neans, legislation to overcone discrimnation. See
Seattle, 458 U S at 476-480; Hunter , 393 U S at 392-393.
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step. Indeed, the district court found that the bal ance of hard-
ships "tips decidedly in plaintiffs' favor." Sip op. 64.

A stay is not necessary to protect intervenor fromirrepa-
rable harm D strict court orders suspendi ng enforcenent of
Proposi tion 209 have been in place since Novenber, and this Court
has al ready expedited consideration of the appeal fromthe
prelimnary injunction pursuant to 9th Gr. R 3-3. Intervenor
has not "shown that [it] will suffer significant harmduring the
pendency of such an expedited hearing on the nerits.” Vér m

Springs Dam Task Force v. QGibble, 565 F.2d 549, 551 (9th Gr

1977). 1% Indeed, the district court endeavored to mnimze the

disruption its order woul d cause. Wile defendants nmay not

enforce Proposition 209 pending trial, they remain free vol un-
tarily to decide to elimnate affirmative action prograns w thin

their purview See slip op. 66 n.53. To the extent intervenor
bel i eves itself aggrieved by the continuing existence of affirma-
tive action prograns, the voluntary repeal permtted by the
prelimnary injunction can fully protect its interests. The
l[imted nature of the restrictions inposed by the district court

underscores the mnor burden that |eaving the prelimnary injunc-

1] ndeed, a serious question exists regarding intervenor's
Article Ill standing to file an appeal and seek a stay. Wile

i ntervenor woul d appear to have standing under this Court's
decision in Yniguez v. Arizona, 939 F.2d 727, 733 (9th QGr.
1991), the United States has urged reversal of that decision in
the Suprene Court. See Brief for the United States as Am cus
CQuri ae Addressing Standing, Arizonans for Cficial English .
Arizona, No. 95-974 (U. S argued Dec. 4, 1996).
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tion in place entails.

Should the prelimnary injunction be stayed, by contrast,
plaintiffs and the public interest will suffer significant harm
Onhce the district court's order is lifted, Proposition 209 will
be binding state law, any affirmative action programthat vio-
| ates Proposition 209 may be immedi ately termnated. "[T]he
har dshi ps that woul d be caused to wonen and mnorities" by
Proposition 209's elimnation of affirmative action prograns were
detailed by the district court, see slip op. 16-20, 63, and these
har dshi ps "nmust be wei ghed" in determning whether to grant the

stay. See Associated Gen. Contractors , 950 F. 2d at 1411.

Mor eover, inplenmentation of Proposition 209 would restrict access
to the political process -- "an i mmedi ate and ongoi ng i njury that
is not anenable to nonetary renedy." Slip op. 63. In this
context, plaintiffs' substantial claimof the violation of
constitutional rights itself may constitute irreparabl e harm

See Associated Gen. Contractors , 950 F.2d at 1412. In light of

the significant harmthat the plaintiffs and the public interest
wll suffer in the absence of prelimnary relief, and the rel a-
tively mnor burden on defendants inposed by the court's narrowy
drawn order, the district court properly "perceive[d] a need to
preserve the status quo" pending resolution of plaintiffs'

cl ai ns. Republic of the Philippines v. Marcos, 862 F.2d 1355,

1362 (9th Gr. 1988) (en banc), cert. denied, 490 U S. 1035

(1989). This Court should not stay the order and disrupt the



status quo.
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CONCLUSI ON
The notion for stay shoul d be deni ed.
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